STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Dl VI SI ON OF HOTELS AND
RESTAURANTS,

Petiti oner,
VS. Case No. 06-1594
PEPE' S COFFEE SHOP

Respondent .

N N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a final hearing was held in this case on
July 21, 2006, by videotel econference at sites in Lauderdale
Lakes and Tal | ahassee, Florida, before Florence Snyder Rivas, a
dul y-desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: John Saw cki, Qualified Representative
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Joseph Trujillo (Oaner), pro se
41 Northeast 44th Street
Fort Lauderdale, Florida 33334

STATEMENT OF THE | SSUE

The issue is whet her Respondent committed the violations

alleged in the Admnistrative Conplaint dated January 4, 2006,



and if so, what penalty should be inposed.
PRELI M NARY STATEMENT

By Adm nistrative Conpl aint dated January 4, 2006, the
Depart ment of Business and Professional Regul ation, D vision of
Hotel s and Restaurants (Petitioner or Division), alleged that
Respondent, Pepe's Coffee Shop (Respondent or Pepe's), violated
statutes and rul es which govern the operations of |icensed
Fl orida food service establishnments. Respondent tinely asserted
its right to an adm nistrative hearing to contest the
all egations. In due course, Petitioner referred the matter to
the Division of Adm nistrative Hearings for the assignnent of an
adm nistrative |law judge to conduct the requested hearing.

The identity of w tnesses, exhibits and attendant rulings
are reflected in the one-volune transcript of the proceedi ngs
filed on August 3, 2006. The Division filed a tinmely Proposed
Reconmended Order which has been dul y-consi dered; as of the date
of this Recommended Order, no post-hearing subm ssion has been
filed on Respondent's behal f.

FI NDI NGS OF FACT

Based on the evidence and the testinony of w tnesses
presented, and the entire record in this proceeding, the
followi ng findings of fact are made:

1. At all relevant tinmes, the Division is the state agency
responsible for licensing, regulating, and inspecting public food

service establishnments. Wth particular relevance to this case,



it is the Division's responsibility to establish and enforce

rules pertaining to sanitation and public health and safety in
accordance with rel evant provisions of the Florida Statutes; to
ensure conpliance with its rules; and to inpose discipline in
appropriate circunstances.

2. At all relevant tines, Pepe's was |licensed by the

Division as a public food service establishnment under |icense

nunber 1616814; was |ocated at 41 Northeast 44th Street in
Ft. Lauderdal e, Florida 33060; and was operated and owned by
Joseph Trujillo.

3. At all relevant tinmes, Mchele Lynn Schnei der
(Ms. Schneider) was enployed by the Division as a sanitation and
safety inspector. M. Schneider's duties include conducting
i nspections of Division |icensees, including Pepe's. On or about
Novenber 16, 2005, Ms. Schneider conducted a routine inspection
of Pepe's. Based upon her inspection she docunented vari ous
sanitation and safety violations and issued a witten warning to
Pepe' s which directed that the violations be renmedied within 30
days. On Decenber 22, 2005, Ms. Schneider returned to Pepe's to
conduct a re-inspection. Her re-inspection reveal ed that
vi ol ati ons docunented at the tinme of the re-inspection had not
been renedi ed.

4. Violations observed by Ms. Schneider at both the
i nspection and the re-inspection were "critical" in that they are

nore |ikely than other violations to pose an inmmediate threat to



public health or safety. The violations observed and docunented
by Ms. Schneider at the inspection and again at the re-inspection
wer e:

a) Violation 08A-28-1, based upon

Ms. Schnei der's observation that food was
stored five inches above the floor. Food
stored | ess than six inches above the floor
is at risk of contam nation.

b) Violation 10-8-1, based upon

Ms. Schnei der's observation of an ice scoop
handl e in contact with ice in an ice storage
container. Utensil handles such as scoop
handl es which cone in contact with enpl oyees’
hands and are then placed in food or other
consunabl es pose a risk of cross-

contam nati on

c) Violation 12A-03, based upon

Ms. Schnei der's observation that enpl oyees
failed to wash their hands in between
changi ng food preparation tasks and/or

bet ween handl i ng food and handl i ng noney or
ot her non-sanitary itenms. Failure to wash
hands between such tasks poses a risk of
Cross-cont am nati on.

d) Violation 31-07-1, based upon

Ms. Schnei der's observation that there was no
dedi cat ed hand washing sink in the

di shwashing area. To avoid risk of cross-
contam nati on, handwashi ng si nks nmust be

| ocated in the di shwashing area and nust be
used strictly for handwashing. Sinks used
for multiple purposes pose a risk of cross-
contam nati on

e) Violation 31-08-1, based upon

Ms. Schnei der's observation that there was no
hand washing sink in the food preparation
area. To avoid risk of cross-contam nation,
handwashi ng si nks nmust be located in the

i medi ate vicinity of the food preparation

ar ea.

f) Violation 12B-03, based upon



Ms. Schnei der's observation of an enpl oyee
dri nking froman open beverage container in a
food preparation area. M. Schneider |ater
observed the sane beverage container next to
kitchen utensils. Should the drink spill and
the contents cone in contact with food or
utensils, cross-contam nati on may occur.

5. M. Schneider was the only witness at the hearing. Her
testinmony with regard to the material allegations of the
Adm ni strative Conplaint was credi ble, and was unrebutted by
Pepe' s.

CONCLUSI ONS OF LAW

6. The Division of Admnistrative Hearings has jurisdiction
over the parties to and subject matter of this proceeding
pursuant to Sections 120.569 and 120.57(1), Florida Statutes
(2006).*

7. Pursuant to Section 509.261, Florida Statutes,

Petitioner is enpowered to regul ate and di scipline public food
service establishnents; upon a finding that a public food service
establ i shment has operated or is operating in violation of
Chapter 509, Florida Statutes, or Florida Adm nistrative Code

Rul es pronul gated thereto, discipline may be inposed i ncl uding
adm nistrative fines not to exceed $1, 000. 00 per offense;
mandatory attendance at the |licensee's expense at an educati onal
program sponsored by the Hospitality Education Program and the
suspension, revocation or refusal of a license. |In order to take
di sciplinary action, the D vision nust provide clear and

convi nci ng evidence of the violations alleged to have been

committed by the licensee. Departnent of Banking and Fi nance,







Di vision of Securities and I nvestor Protection v. Oshorne Stern

and Conpany, 670 So. 2d 932 (Fla. 1996).

8. Violations of critical laws or rules are defined in
Florida Adm nistrative Code Rule 61C1.0021(2), as "those
viol ations determ ned by the [Petitioner] to pose a significant
threat to the public health, safety, or welfare.”

9. Petitioner has alleged violations of the follow ng rules
governi ng public food service establishnments:

a. Rule 3-305.11, Food Code, which states in
pertinent part:

food shall be protected from
contami nation by storing the food at |east 15
cm (6 inches) above the fl oor.

b. Rule 3-304.12(A), Food Code, which states
in pertinent part:

During pauses in food preparation or

di spensing, food preparation and di spensi ng
utensils shall be stored . . . in the food
with their handl es above the top of the food
and the contai ner

c. Rule 2-301.11, Food Code, which states in
pertinent part:

Food enpl oyees shall keep their hands and
exposed portions of their arns cl ean.

d. Rule 5-204.11, Food Code, which states in
pertinent part:

A hand washing facility shall be | ocated:
(A) To allow conveni ent use by enployees in
food preparation, food di spensing, and

di shwashi ng ar eas

e. Rule 2-401.11, Food Code, which states in
pertinent part:



an enpl oyee shall eat, drink, or use
any formof tobacco only in designated areas
where the contam nation of exposed food;
cl ean equi pnent, utensils, and |inens;
unwr apped singl e-service and si ngl e-use
articles; or other itens needing protection
can not result.

10. Petitioner proved by clear and convincing evidence that
Respondent viol ated Rul e 3-305.11, Food Code, by storing food
| ess than six inches above the floor.

11. Petitioner proved by clear and convincing evidence that
Respondent violated Rule 3-304.12(A), Food Code, by placing an
ice scoop handle into the ice in an ice storage container.

12. Petitioner proved by clear and convincing evidence that
Respondent violated Rule 2-301.11, Food Code, because enpl oyees
failed to wash their hands in between changi ng food preparation
t asks and/ or between handling food and handl i ng noney or ot her
non-sanitary itens.

13. Petitioner proved by clear and convincing evidence that
Respondent violated Rul e 5-204.11, Food Code, by failing to
provi de a dedi cated handwashi ng sink in the di shwashi ng area.

14. Petitioner proved by clear and convincing evidence that
Respondent violated Rul e 5-204.11, Food Code, by failing to
provi de a dedi cated handwashi ng sink in the food preparation
ar ea.

15. Petitioner proved by clear and convincing evidence that

Respondent violated Rule 2-401.11, Food Code, by allow ng an



enpl oyee to drink froman open container in an area not
designated for that purpose.

16. The Division has proposed that Respondent pay an
adm nistrative penalty in the amount of $5,500 and attend, at
personal expense, a Hospitality Education Program approved by the
D vision. The proposed penalty is within the Division's
authority and is reasonabl e under the facts and circunstances of
this case.

RECOMVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of Law,
it is:

RECOVMENDED t hat Petitioner enter a final order finding the
vi ol ati ons descri bed and i nposing an adm ni strative fine on
Pepe's in the amount of $5,500, due and payable on terns
prescri bed by the Division; and requiring the owner and/or
manager of Pepe's to attend, at the |icensee's expense, an
educati onal program sponsored by the Hospitality Education
Program or ot her educational program approved by the Division,
wi thin 60 days of the date of the final order, and to provide

proof thereof to the D vision.



DONE AND ENTERED t his 22nd day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.

-
———— —

FLORENCE SNYDER RI VAS
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwmv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of Septenber, 2006.

ENDNOTE
1/ Al further references to statutes and rules are to the 2005

versions in effect at the tinme of Ms. Schneider's inspections.

COPI ES FURNI SHED

John Saw cki, Qualified Representative
Jessica Leigh, Assistant General Counsel
Departnent of Business and

Pr of essi onal Regul ati on
1940 North Monroe Street,Suite 42
Tal | ahassee, Florida 32399-2202

Joseph Trujillo
41 Nort heast 44th Street
Fort Lauderdale, Florida 33334

Josefi na Tamayo, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399
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Wl 1liam Veach, D rector
Di vision of Hotels and Restaurants
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |

issue the final order in this case.
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